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“...what the guilty plea system guarantees is that when you have miscarriages of justice, the victim of it is going
to face staggering sentences because those sentences are not a consequence of justice. Those sentences are a
consequence of the need to grease the wheels of the system...”.33

yph .1
PANN 1IN DY IIRHNN DIDIY DY MIADY NNVYRIY TN 70AWNN NI MPD” MR TPYIN
NI NN WITNN .PWIT TON DY AWpnNa 1PYIN IR P3N WX 34 1979-n ANNMNP DONXIN
WAVN PITY PINN, DV DNNNI DINWYND MYSNNI DIWAINND PYITIN MITON 217 19 DY X ¥ MIINN
MIAYNNA OPN NMYNNND INYAN DY WOWND 92T HW 19102 51D T8 DIV 7o YN PINH DY IMD 0oy

VIV
995 TIT :PINKD TIND 1ANIY DMINRND 1PYNID INDM 1NN 7OIVNN DN’ NMNNN NN
PO PRI VDM NIV 37,(1982) PNNMY DPIND VD TP VI 36,(1979) DTN DNOIN 35 (1978)

.D»DH9 DXVAVNI DY DYPNN HTIND HAPNN NXIN,D>INN 38(1984)

DD WOLN NMIRPOYD VIPIAN DY DOWAUNT DININN NN PIAND PO OTP DNTIAYOY PO PR

587 HY NOWANN MNN NKX 32 709WNN YN YW Y355 NN NOYPNN INTIAY ,1971-1 725 XYY DY
DXARVNM DXPIXNN NN TONN MHAND NOXHYIN NNONN NN P IPNN ININD NN XD DT 10AWNN

LDMPANN DNNIN NN PO D) NON ,DNY DINPIN

33 Stephen Schulhofer, Professor of Law at New York University, as interviewed in the documentary film “The
Plea” Frontline (Written, Produced and Directed by Ofra Bikel, June 17, 2004).

34 Robert Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 YALE
L.J. 950 (1979).

35 David L. Weimer, Plea Bargaining and the Decision to go to Trial: The Application of a Rational Choice Model,
10 PoLIcy SCIENCES 1 (1978).

36 William M. Rhodes, Plea Bargaining: its Effect on Sentencing and Convictions in the District of Columbia, 70
J. Crim. L. & Criminology 360 (1979)

37 Robert Cooter, Stephen. Marks & Robert Mnookin, Bargaining in the Shadow of the Law: A Testable Model
of Strategic Behavior, 11 J. LEGAL STUD. 225 (1982).

38 Georg L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 J. LEGAL STUD. 1 (1984).

39 William M. Landes, An Economic Analysis of the Courts, 14 J. L. & ECON. 61 (1971).

9



NP Y1999 VIYN 9% QoY

D>2YN 0N WK 09wannd DITTY IRTOV T2 )WL MRPOY YV PP N2 NN PADN DT
VAVYNT MYV T ,NMMANT VAVNN NNSIN DY DMDPODN IN VOYNI NYVIND MIANDNN NN NNITIOINI

JNOY0-RNY DY TITA DN DNWRINY TI2) NPOYN MDY DY MW DI T185
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(1979) ©TYY,(1978) 1321 ,(1971) ©TIZ HYW DIPNNA DPANN VIR YONNINN DTN NDT DIV DY
VIO ,NYYIND MININDN NMOYN DY NOW NYV MXPOYY VPN D IRYA P2 NN OIINND
V0N NPOYI NMZIN (NAVNN) NMNINA NMOYN DY T VOYND

), 0PN 1Y 019 DMPIN DYDNDI DYDY ,DMNY DMPIN IPION 7OAVNN YN NONIND D DY
(DINN) 21992 NINVDY VIPD 411979 /N1’8) MINT LAVNN NNIINY DY NPINT NV NPOY NINKIN
NNIND NNYTA DPYD DHNI MXPOYY DOVIVN P DNNNPM DXANWNIN NPIDN NYXANN DY NYTH NP
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NN DTPY YT ,MPER2 Y00 D) ,NND WHRNWND NI N1 N anm 43,(1983 P111710DON) 1My
4% 59590 VOVNN NN DY PMIVN

PRY TI Y21 ,1OUNT : MDD NNIN NIIVN LIYNII NRXIN DX MNPINND PO NINPOY *D MYLN
DXNPIvNY DITOMIN DXVAYN DN .PTN NMYION 217 NN MNIVN TUR NYON NINPDY DY NONRD TN
MNPOYY DOWTN MMV SYNNN DN NN ,MNPINN XY NIV MIRPDY NIND DVWHYN NPTIDA
L0AVNN HY MNdMVAN Y59y DMIDNN) DXADIWN 92D JPMXRIINIY D ) IWON
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JINYRN NN NN NOPWN NWIYIY 1NN .INY 1NN WY 192P> AN DX N0N

40“We observed in the introduction that a large fraction of cases are settled before trial. Our analysis predicts this

if in most cases the prosecutor and suspect agree on the expected outcome of a trial, the costs of a trial to both

parties exceed their settlement costs, and suspects are generally risk averse in their trial versus settlement choice”,

171 mya ov.

41 Thomas W. Church Jr., In Criminal Defense of “Bargain Justice”, 13 L. & Soc’y REV. 509 ( Special Issue on

Plea Bargaining, 1979).

42 Robert E. Scott & William J. Stuntz, A Reply: Imperfect Bargains, Imperfect Trials, and Innocent Defendants,

101 YALE L.J. 2011, 2013 (1992).

43 Frank H. Easterbrook, Criminal Defense of ‘Bargain Justice’, Procedure as a Market System, 12 J. LEGAL STUD.

289 (1983).

Gary Becker, Crime and w1 99990 vawnn H¥ MIPdn NIVHNN IR NYNINA NN DY W Yy MYIYIN mMioon 44
.Punishment: An Economic Approach, 76 JOURNAL OF POLITICAL ECONOMY 169 (1968)
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MYNS YN ,MNNT MOPHR MYNN MYNNNI PYON MRPOY NN MVIND YN THYD MDY
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STINY 725 DWIDWN DNV PN VWM DY NNPTID 291 POD PN 47(2004) D2 DNV
, D010 NMIDY ,ND XD NNN TN DXOHYWI NNIYOD .NYIYI NMYD NDN 920N 1NN 1N NT YONINN
21702 MYNN MINK NNV NNIDI NPV DY PP XD THHD DIDDN DIN TY INYNI MNITY
NN 197 19IN2 DXVIDN XD TTRND LAVNT NRIIN DN OTINNT 19INI NPHNND DINYNIN DY NYTN
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DINDIND DY NPIN NNN DY DIMIYNI DIV T ¥TI TY (LIWNN DY IZINI MOY NX H91DN) "OaWNN

45Stephen J. Schulhofer, Plea Bargaining as Disaster, 101 YALE L.J. 1979 (1992).

2 12TV NN, PVNY AVIN D1)I9IN P2 NNIN YINIWN DY DRV — 77PVNYD TMIPN NN NYIAP NYOY IRTPRN 46
47 Stephanos Bibas, Plea-bargaining Outside the Shadow of Trial, HARV. L. REV. 2456 (2004).
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52,(2009 2

, IV TPIMNRY THIAVN YOYA DPXNA INAD DININN NYXANN NIAY MNP NV MXPOYY D

DYANN NYY DOV ,NYYIN NLINY ,NYPN PNYL NPOY WIND YIIND DY 1IN Hvay vwwnn Ny

VININD DD DWYIN NYVN MRPOY HWIAY NTIVNN YA 127N 53.(2005 HPR-51) 1IN) DOYWNINN

SV 129N MDY YTD DNPTAY MON D901D2 WNNYNDY VIVYNI DNYY NPININND NN PINAD TNNIN

54,(2011 POLYWIM IND) NNYNRI MTIND ,PODA NYVIN DNNYNY DN DY INTN) 09N DIDYN)I

48 “However, the most important cause of rising guilty pleas and falling acquittals in recent decades has been a
dramatic increase in prosecutorial resources. Surprisingly, federal prosecutors today handle far fewer cases per
attorney than they did in the middle of the twentieth century”; R.F. Wright, Trial, Distortion and the End Of
Innocence in Federal Criminal Justice, 154 U. PA. L. REV. 79, 85 (2005).
49 “We are skeptical that plea-bargaining can lead to or is consistent with the desirable outcome in many
circumstances. Therefore, our point is not to reject an efficiency assessment of plea-bargaining, or criminal
procedure in general, but rather mitigate any general optimism about the result of such assessment”; Nuno Garoupa
& Frank H. Stephen, Why Plea-Bargaining Fails to Achieve Results in So Many Criminal Justice Systems, 15
MAASTRICHT JOURNAL OF EUROPEAN AND COMPARATIVE LAW 323 (2008).
50 Donald G. Gifford, Meaningful Reform of Plea Bargaining: The Control of Prosecutorial Discretion, U. ILL. L.
Rev. 37, 47-49 (1983).
51 Lucian E. Dervan, Overcriminalization 2.0: The Symbiotic Relationship Between Plea Bargaining and
Overcriminalization, 7 J. L. ECON. & PoLICY 645 (2011).

.(2009) ©MBNY DIVIVY NNYRA DITIN : VAYHIN-NPIL DMIAPY YN DINVYNI NP MY 52

.(2005) 1 1Y DYAYN 7NN NMOYI NIV MITON IPNHTY 1IN 53

54 Larry E. Ribstein, Agents Prosecuting Agents, 7 J. L. ECON. & PoL’Y 617 (2011).
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56,9M12 177N YN72N PINNY NNIY 12PN NYYINN P NYY NITIND DIANWD NRYPN TWIND

NV NINPOY PYND) D27 DMIYNI NANY ,D9200 DXARYNI DY ¥2IN DY DN MPHIN NONY DY
TINIA YD MPOND DOYIN ON .(2009) INW-12 71NN 5)-12 YN YN DO ,DOUP DOWNYI NN
MXPOY RINON ,DMYLY .DMIVYNIN DY DNNNI DX 19WN 1IN NYON MIRPOY TOM ,NNNIN NOXAND
57, DIVIN AN 595 wIN 1PN KD D27 DINYRI TR, )IYIVN

PON NNDYT NIX ,NYYINT MIINDNN NN IOIN ININD DIDIYN YN DINYNIN IWNRD ,0MI1anY
W PRY DNYUNI DY D) NYV NPOY MDY IND DX PINY 50N YNNIV TI0 NNINN ,DMIUNIN P2
L0AVN DN HMO IPN

VNN PN NI TR ,IODON NYIANN DY NNID NMOY NN AV 201D DINNX INNAY SONNINN DTINN
NINXIN NN DNOIWYNA DIPINI DITTIN TYUND JIPON YIN NIIWNNIY NN MIRPOY DY 1970 N2 17T
MYV PIAY IWPN DX PI0N ORI PO MXPOY DV NN PNND IR TOIN DN ,NNAND VIVNN

YWINY MIINDNY PPN MXPOY NPV P ,0°09WNI DXARWHN NYPYN P2 PPN MINPOY

55 “We begin with two models of prosecutorial behavior: (a) a prosecutor who, as social planner, maximizes
criminal sentences, and (b) a prosecutor who balances that goal against a high conviction rate and other personal
objectives. We then use U.S. county- and prosecutorial-district-level data to explore the relationship between
prosecution rates, conviction rates, and budgets”; Eric Rasmusen, Manu Raghav & Mark Ramseyer, Convictions
versus Conviction Rates: The Prosecutor’s Choice, 11 AM. L. & ECON. REV. 47, 51 (2009).

56 “Ultimately, we show that elected prosecutors may respond to electoral pressure by using resources to raise
their conviction rates beyond the levels a social planner would choose, and thereby (by reducing the number of
cases pursued) to lower the total punishment imposed”, 51 mya ,0v

57 «...despite the common view to the contrary, the institution of plea bargains may not improve the well-being
of defendants. Absent the plea bargain option, many defendants would not have been charged in the first place.
Thus, we can no longer count on the fact that plea bargains are entered voluntarily to argue that they are desirable
for all parties involved”, Oren Bar-Gill & Omri Ben-Shahar, The Prisoners’ (Plea Bargain) Dilemma Summer, 1
J. LEGAL ANALYSIS 737 (2009)
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LIYNI DMITONY YANA 372(2010) TVNDT 12 1N YDA VOVNA MIPOIRN X TPINNNY NPT NDXAN
,NNVYPN OMMT TIT 990N NN DONN DMLY DIODN ,NYPNND DNIND TN ,1PIATD ONIIND
DMTPIND DXHO0N NYINY MNIDNN 99 .DMNINPN DMNIN) DIDIVIN MXIAP ,PT 7INY NNV
D019 INY OMYIINY DXINN OO PNYN DXPINI DIYNIND ,DITNYN DINIINY VIPXAN NX MPN
D50N2 NN DXWTN DIODN,TI DY DN .0MIT DXPONA 12Y2 HWINY NI T TN HAPY NN
P09 DY D) YIVUNY DMWY

YAIPN DINN NIN 70OYNN DN 199 191N D DIDIN VIV DN PONNINN D TIND DY 1IN
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MNINNRN ONIYN I DO PINNX DIPNA .PPNN NN XD TN 60,(1977 21727 VI PIVWITNN DNPM))

58 «__it is more appropriate to say that criminal law exists in the shadow of plea bargaining-not the other way
around. Bowers, Josh, Grassroots Plea Bargaining. Marquette Law Review, Vol. 91, No. 1, 2007

59 Ben Depoorter, Law in the Shadow of Bargaining: The Feedback Effect of Civil Settlements, 95 CORNELL L.
Rev. 957 (2010).

60J. EISENSTEIN & H. JACOB, FELONY JUSTICE: AN ORGANIZATIONAL ANALYSIS OF CRIMINAL COURTS (1977).
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NINXIN NNV NMDY DY NMIYOYNIN . PIYON NIRPDY NYOWA MOV DY MDY DNDN NN PPN NMMAND
NIDIN N NPINT NIRIIND NXAND DY NYV NPOY DY NN RYNT P ,MPMNINY NN ,)IYON NIRPOY
PPN NPXINN

MNIPY 29 DY IMNN PR NYL MXPOYY YIPXIN ,NNNI DT DOPXN NMODIIVIINI , MINK 0¥
NYIYN NNV NOMNA DY) NWNIYN IV NIV NWNYL NINNNN TN ,; "OIVNN D87 NMIINN
SY NMIIRY NPNIN NYOWN NN MODIND - NYOLT MXPOY NYVIA MOV DY - (DXPPNN NODIYOINI
JWO0N NPOY DY INMI RYNDN NIRNIN NX WIPY ,109WNN D879

POAYNT DN VNN DTN NYY NPV MIRPOY XOD ODIY P 2D TN YNNWN YTNDIN 19N
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YPIN 29 HY NAPM NAPN D2 MNMIND (NYMD NYMINN 12V IDINN) NON MNRPOY DY NP*ONN
957,(NN2I 7OIVNN DN NMINIRNY 295 11NN DTN DY NYIY PO MIRPOY 9P°N) YNNIN VI N
NINDY ¥ NOINN YN TN NYIINT NN DN TYNI ,DIINY .YXINNN VAV TYN NN NINPN NPDY
DINNND DXVIYNM )N YINOWN P N DY NDIY XPNT NYON MIRPOY NN ,ONNNR NYNIND

NPNNY 0PN

61 J.T. Ulmer & M.S. Bradley, Variation in Trial Penalties Among Serious Violent Offenses, 44 CRIMINOLOGY
631 (2006).

62 J.T. Ulmer, J. Eisenstein & B.D. Johnson, Trial Penalties in Federal Sentencing: Extra-guidelines Factors and
District Variation, 27 JUSTICE Q. 560 (2010).

63 Shawn D. Bushway & Allison D. Redlich, Is Plea Bargaining in the “Shadow of the Trial” a Mirage? 28
JOURNAL OF QUANTITATIVE CRIMINOLOGY 437 (2011).
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Carl Shapiro & Hal Varian, Information rules: a strategic guide to the network economy, Boston: Harvard - 63
.Business School Press, 1999
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66 f expected sentences are regarded as prices the community charges for various offenses, then the prosecutor's

behavior is equivalent to maximizing the community's "profit" for a given level of prosecution expenditures.” A
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67 “Given a fixed prosecutorial budget, average sentences will probably be heavier rather than lighter if plea
bargaining is allowed, because the prosecutor can use the money saved in plea bargains ...to build a stronger case
when bargaining fails - and knowing this defendants will give better terms in bargaining”, RICHARD POSNER,
ECONOMIC ANALYSIS OF LAw 578 (61 ed. 2003).
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"Unfortunately American plea bargaining, and any system that makes the “deal” so tantalizing that going to trial

becomes a risky endeavor, smacks more of inquisitorial coercion of confessions than a contract between equals." 68
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68 Stephen C. Thaman, Plea-Bargaining, Negotiating Confessions and Consensual Resolution of Criminal Cases,
Journal of Comparative Law, December 2007.

69 Candace McCoy, Determinate Sentencing, Plea Bargaining Bans, and Hydraulic Discretion in California, 9
Just. Sys. J. 256 (1984)
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72 Bureau of Justice Statistics, U.S. District Courts—Criminal Defendants Disposed of, by Type of Disposition
and Offense.
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1“If you cannot explain it in words, it is not worth very much; but if you can only explain it in words, it also is not worth very
much”; Yisrael Aumann, Economic Theory and Mathematical Method: An Interview, in ARROW AND THE ASCENT OF MODERN
EcoNoMmic THEORY 136 (G.R. Feiwel ed., 1987).
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4 Thomas Schelling, Micromotives and Macrobehavior. Norton 1978.
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LDNTNONY NHNNVY XN DINYN P2 DMIN IDDDY IN DYRI NN DINY DN VIWIR KOV DXTHNI TY DIPITNINDN DY Pivn
7 J. Bradford De Long, Andrei Shleifer, Lawrence H. Summers & Robert J Waldmann, Positive Feedback Investment Strategies
and Destabilizing Rational Speculation, 45 JOURNAL OF FINANCE 374 (1990).
DNYYO NNITIYIINONT NN YPI XYY DIVIN DY DINND DT DY NHP NOTYN T NYINNND DIWNN-ININN NPT 8
Thomas C. Schelling, Dynamic Models of Segregation, 1 17 .02)79 M”87 NPNY NVONN NNIIN NTIOND DN NDVY
.JOURNAL OF MATHEMATICAL SOCIOLOGY 143 (1971)
IMANN DYPNNN NI 2910 DIVYIN TN NPNIIN NMNIVN DX TYNN DY NYOVI YINY NYY DIPNN NI 7N MY 9
NIYY PHY NTIDNN DIYYW NP ,1I2ND DD IPNRY INIIN PNINIY NNNTIMT.NINK NYNIIN NITYN MY DNNIOY NYILI HH)HN
2 WIOWN NN YnY

10 Marshall, Alfred, Principles of Economics, 1890 (first public edition), London: Macmillan and Co, Ltd.
11 ceteris paribus, meaning everything else is held constant.
12 Walras, Léon, Elements of Pure Economics. Irwin, 1874.
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"Humans are not perfectly rational, calculating and selfish; they are emotional, approximating and reciprocal. And
outcomes are not just as they should be; rather, they reflect the kinds of compounding and feedback loops - virtuous
circles or death spirals - that distort all complex systems."13

13 Nick Hanuer and Eric Liu, Rethinking capitalism, Royal Society for the encouragement of Arts, Manufactures and
Commerce's Journal, Winter 2012/3.
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15 «A settlement that releases resources from any one case will increase the Ri*s in other cases. Thus, the Ri*s that initially
satisfy (4) are not the final equilibrium values because adjustments take place as cases are settled. Moreover, these adjustments
raise the So's in cases not yet settled. I largely ignore these secondary effects in the analysis.”, William M. Landes, An Economic
Analysis of the Courts, 14 J. L. & Econ. 61 (1971).

16 “Given a fixed prosecutorial budget, average sentences [given at trial] will probably be heavier rather than lighter if plea
bargaining is allowed, because the prosecutor can use the money saved in plea bargains (...) to build a stronger case when
bargaining fails - and knowing this defendants will give better terms in bargaining", Posner ‘Economic Analysis of Law’,
(2003, P. 578).
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17 “Ultimately, we show that elected prosecutors may respond to electoral pressure by using resources to raise their conviction
rates beyond the levels a social planner would choose, and thereby (by reducing the number of cases pursued) to lower the total
punishment imposed”, Eric Rasmusen, Manu Raghav & Mark Ramseyer, Convictions versus Conviction Rates: The
Prosecutor’s Choice, 11 AM. L. & ECON. Rev. 47, 51 (2009), 51 mya .
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"... when Americans read that someone accused of a very serious crime has been permitted
to plea bargain to a considerably reduced offense, their typical reaction is one of suspicion or
outrage, and sometimes not without reason. Rarely, however, do they contemplate the
possibility that the defendant may be totally innocent of any charge but is being coerced into
pleading to a lesser offense because the consequences of going to trial and losing are too severe
to take the risk™.2s
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22 “How many times is a mandatory sentence used as a chip in order to coerce a plea? They don’t keep records,” said Senior
Judge John L. Kane Jr. of United States District Court in Denver, who believes that prosecutors have grown more powerful
than judges. But it is very common, he added. “That’s what the public doesn’t see, and where the statistics become
meaningless”, Sentencing Shift Gives New Leverage to Prosecutors, RICHARD A. OPPEL, NYT, September 25, 2011.

23 “plea bargaining and overcriminalization perpetuate each other, as plea bargaining shields over-criminalization from
scrutiny and overcriminalization creates the incentives that make plea bargaining so pervasive”, Lucian E. Dervan,
Overcriminalization 2.0: The Symbiotic Relationship Between Plea Bargaining and Overcriminalization, 7 J. L.
ECON. & PoLICY 645 (2011), 646 mya.

24 e hardly have trials anymore”. Sentencing Shift Gives New Leverage to Prosecutors, RICHARD A. OPPEL, NYT,
September 25, 2011

25 Jed S. Rakoff, Why Innocent People Plead Guilty, the New York review of books, 20.11.2014.
NNIY NYMN .NYYIN DY IRNIND PPNN DX DXNND 7OY NYPY 991, N1PRILOWVIP DMPY NYIANN NV 0’17 DMIPNRI” 26
NOYTY NYPNY NNYI0N NYXANND T2 ,INY YWIN NYINN YY PPNNY 9531 ,9N) D27 DMYP 91 NI NYINNY YI5W NN
;7DNYNI MTIND ,YWan N WX Yy MII5 ,0WUNIN DY ¥NZN 9213 7Y, )WV 1T0N NINDNI MTIND DYOD DX DYNIY 1N
.92 712 ,2009 12) NNXIN ,DMBND DIYIVI NNYNI DITIV : VIVNN-TNAL O1IAPY SN DINDWNI NP Py
NIYN DY ,0NAYWYINDI DN NPNY IPY MIMIPNI APV 1PN MYYIND 19002 ITHNY ,PINN NIN NIIWNI r51727Y 27
NIVYNNY T2 DY YN KD HRIYII MYYINT 19002 XNMYHIYN D113 Y OINNIN . NHYNT INY IYPY,INY NPMYHRYN M1y
.8.7.2007 NINN 797 INN 40%-1 1YY DXPONRN 190N TV Y2V ; 77919 NIN AN NIV
12IP 5 "NYN DHIDN NIPIYY INP 1IWNN DINN DN NVPRIN 2DV Y2DD MPOD’ ,NNND )NDWN DYIINNN 90%-2 2P 28
132 1y3 ,26 Myn DOyo
29 “...prosecutors can avoid the need to test their theories at trial by using significant leverage to virtually force even innocent,
or at least questionably guilty, defendants to plead guilty”; Larry E. Ribstein, Agents Prosecuting Agents (Illinois Public Law
Research Paper No. 10-25, January 10, 2011).
30 William J. Stuntz, The Pathological Politics of Criminal Law, 100 MicH. L. Rev. 505 (2001).
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,NY TPNNOP NN HPN ITONN NN NPR ONYT 2D DITTNY SNYTIN ,PNYON ITON NISN Nya 7257
DMIPNA PIV XN ,577 DY 1 P50 173979 5.0 139199 1958/98 97y Mapya NNMIN NPPVPION DYIN
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N9 WNIND D0Y NI ..VINN NIXT DY TAN MIPA MW NIONA XOY MIRPOY MDY NINN MDY NN

31 “Judges who at the beginning of their career display a neutral attitude as to the question of guilt or innocence of the defendant,
get used to the fact that the great majority of defendants plead guilty... As a result of which the judge arrives at the conclusion
that most defendants are indeed guilty”’; MILTON HEUMANN, PLEA BARGAINING: THE EXPERIENCES OF PROSECUTORS, JUDGES,
AND DEFENSE ATTORNEYS 138-139 (1978).
900D PYN PN PLINND PN TN DT PWYND PO PTYND NN 7N IVINPNN YTHYNY TINY PT TNY NN INT 32
DTN 99V NN 11 .NXIN NMIPY DMIPNRN 2112 1PVN XIN ITONY DII0NY MPIN NN YISWY NOIYNA PIN TNYYIY DIVHD ,NNT
MNPTIPN OIPMOLINT NN TAWTI PITIND MLINN OYIAPN HY DNV NXN 11 ,INIVY NNV 2WIN NPOYY DIODNY
DYPPNN NN DD ON NTIAY NYY TN NONTD PTN THYY N1 X1 ODID9 XN NNIVN IOV MY, "MINYXIN IV MIONWNDY
.6.4.2010 TheMarker #1130 77012 DN DN 1291,MVA HY NIHY NMVI YW DINPIDYY RV NI ; "NV 1TONL DY
20U DAY NPV MINPDY DY DINND NYYYON NYYIND TWANRDY /NIANT MMV TAYN NN VIYNND INTI XY 1N 33
.23.12.07 XIND 31 DAY 7DD)12) DIPNA D) 12YA0 DIYINX YAND AN DIWNN DN NANID,NININRD NNDINN NINION
NVIWY ;NN YN NTII0 N9 WANY Y DI YN VAWM 9,558 /DY ,IPXINN IV )POYN VOVNIN N VIR 197271 34
YTYD2 NI 991 NI ,09MN PTS PYND NN KD ITI0 POIN L, NNT DY ./MIVAD DIPN PR P YWY HY MONITIND
SN ROV NIDNN BHYNNT D21 DR VAVNN YN O ,NIDIN DN NPT M N PYWINI WIIWN
.(11.1.2011 1232 DDNH) PRI I IR NP TN 39271-08-10 (XN >1INN) 97N 35
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NYV MITONY MIANN GN DY .NYIANN OY PYV MIXPOY NP NTTIVA 7INDN NPPTNH Ol
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40 91K 295 NYON MRPOY Y TPNMKY NNPP TIYY
1Y DXPYN DIONNN NN TIND I PN, NPV PR NN MINONNN LDV IIN) 110V 19D
DYNINA YD YNNN ,NIYON MINPOYI DOVIWNN P2 2IWNN-1NNN NYDIN DV MIT 555N NN .Nva

NO9YNN YY NYINN DY NMLYNYND NXAND YTD NTAY NPPODN NOMITIND NPYNPTN DINDN

TARNNA LAY PIN APIND NTINT JPT,TPPH NVPN MYINT YPD M5 TR SY VIR NEYPA 119 NN 1N 30
.30.01.2012

.6.02.2012 ANNN VAV PIN NPIND NTYN T ,DINNIN NINYII TMHNSWND YNIN V7V PPN 179 IND 37

N .72 NAVIN NNND DX .DPTIN IRXIND NYIN HY DIVIRND NINN PPV OITONL DINDYS NN SMNN NIN V77 IR 38
NNNI ONY D)) OISND DN NIRN DINNDM .DINND OY,1193 DY NIIND DIWY) ¥IND DN NV ITONY PV 17PYaN
JYVIN QN IR INIRY DTN AN XIN OX D), NINDOINYTIOW 280D ¥9I0 N3, NININ NNT .DWWP XIN-XIN ONY , MDD 1My
NN MY 29N XN I9Y PPN 995 NI, PPV 1TON NIXIPD INM-RYN DAY 72PN2 DMPN KDY NI ON /19N NI DN
TINDNN TINIDN NN ININD 1IN MDD N0 NININRID DNY WY DAVIN DY D) DITON DOV DMIMIDY /it

.16.01.2012 TARNN LAY PIN NPIND NTYN VT, TPXIND

TN - DWNIYN DY VAYNN YN DY NNPYIN DY NNOY NI O) NN .VAVNN DY DINNNY XIN PV NPOYA YN Do 39
NPT RY I OX .TIND NN NPND DN UNYN DY VAYNN YN DY NNPOXAN .DPPNY DX DHMIN DNV DITTNN DY TINDH
: TPNDINN TPNINDN IND .NNTIPN THNIND TPNDEN TPNNDN,PIOYIN DAY, 7PNV Y1 TON DY DIOMN WO RD YN

.23.12.07 NIND 3PP DAY, 090NN JORNDN OUNYY DNNNT XY XPNT DO

IR DT, POPVN MITON NN PITIY NXIT NINYI NINDY ,0AVN NAD TWIND YT MWYY PINY IWIN NIRY DT TAR 40
NI IR 9YR-9T) YNIN /NVTIND NTD NN DN ,IN) NTYND O NYSNIY 92T .9IN20 7NN NN 12 NND MNSY .NPNIN NN
TIWND NIAND DPPM NP T707 ,/N1PRIL PAD MYIN DN D NNY IR VMV DX IND XIN PN PINNY NIVIN

.30.01.2012 PANNN VLAY PIN DPIND NTYN )PT VNI NPT, 02 NHV1Y
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ML ,TONN NINN ,NNNRD PN YINT VIYNN YN NINN M DY DNDID NIV : N ,0°2IWN
43 NNY MYYINY NPIYLS ND0N (NNNSN MINDN 939 IR) DYDY YWD THNN

DINYN OYNDN DD MYSHNI NIMN NIDT VI [ NINTIN NODIAND LOVYND NOIWNIY NIN

1Y YWINND DXTTND DININN MNP PNYOVN MXPOY IONR DPNDN DXDIVIN NNN DIMNN DIONN

DOOPN VIDON NI PYN Y5 1Y NN

9N INSIND YAV PANNDY DTN 2P NNANK "WIdND N7 44 1 TIR-m91aNS InyTa
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"As many criminal procedure scholars have observed, one reason that trials are so rare is that
they have become so expensive. With the proliferation of defendants’ rights, even a
misdemeanor trial that once took a day can now take a week. Which is why in New York City,

where | practice, there are none".45

41 “...it is not yet clear whether the process converges towards long run equilibrium”; REINHARD SELTEN, THEORY OF SLACK-
RIDDEN IMPERFECT COMPETITION Vvol. | 95 (1982).
42 “But one result is obvious, he said: “We hardly have trials anymore”, RICHARD A. OPPEL, NYT, September 25, 2011.

.2011-2010 DMWY TPNDIN MHNMION MY N7 oxnn 43

DOXNNNN ,DYIPR NI DMINDINDY DXIANT NI DNV NT NDN TONN SV NP DY AWNY PYRIN 7PN PNIT DIIN'S 44
NN NY PONN THONNN NPIINN IR TINN TN ROX 0MNNN THN GNRD DYITT MPRY NI NIDN NN MMV MTTN
IRYIND YOV /DY NINSND DYN NN ININT TYAN" 9902 NNYTRN NI901N YW NNPNN OV DY /INITRD 12990 NN D)

10290 MPNNIA N0 ¥ 0IPNa
45 paul Shechtman, Zuckerman Spaeder, LLP, Adjunct Professor, Columbia Law School, New York City, letter to the editor,
the New York review of books, 8.01.2015.
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.2010-2011 mvH

DIN TY DANYNN NPV N19Y DNNN .Y IR 58-39 MW 99N 40-d0 - 45%-51 DASYNN 1900 1YY DTPN Nwya 47
PNV INT .DMISYNN TON 26%-D DNY MV GIN 15-55 ,0598¥101 TON 15%-3 PNV ,Mw31 6,000-510 - 150%-1 D¥9NN
.2012 YD NILWNN HY OVLDYLVLDN

112.01.15 ,XIXD N2 2237 ,0>INVN DXINYNI NNRIIN P10V IXTN D201 19T DY ¥ HY NOIN NP2 NI 48

NN DYINN PINT XIN DT TID-PIN 295 NPIDT DY PR/ 2 AN 12W IMPNI DTRN T : TID PIND 8 Py MdON 49
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50 "Why these pathologies tend to reinforce one another?", William J. Stuntz, The Uneasy Relationship between Criminal
Procedure and Criminal Justice, 107 YALE L.J. 1 (1997).
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6 “Therefore, prohibiting plea bargaining from the defendant forces him to face the high risk of a jury trial
conviction. But since he would have chosen the plea bargain, one could fairly assume that he thinks that the risk
of a guilty verdict at trial is too high. Thus, forcing him to go to trial would be against his best interests”, Thomas
W. Church Jr., “In Criminal Defense of ‘Bargain Justice’, Law & Society Review, Vol. 13, No. 2, Special Issue
on Plea Bargaining (1979).
NV PRPIT OY 1Y DURIY MmN DN ,O9IN AN 9P wnY DY NNIDN MIAPYR JN1N INTINNY NON D o1 Mo 7
DWNIN DY NDOR NYOLM )2 YD RY DUNIN DY PN ITYN NMDTN HINNDNA 1KY 1NN 12 NONX ITH 770N NoN1
IYNY [ I9PN-DT) TN, MK NPINND XY PAPIOTI NYNY DUNID NYPNI IO NIONNIY DN P71 IMN Yy 10D
2158 TNYa,("m9IDI»AY MOPYTY ININ NYAPY Ny ,2002) NNODNA
8 «_..despite the common view to the contrary, the institution of plea bargains may not improve the well-being of
defendants. Absent the plea bargain option, many defendants would not have been charged in the first place. Thus,
we can no longer count on the fact that plea bargains are entered voluntarily to argue that they are desirable for all
parties involved”, Oren Bar-Gill & Omri Ben-Shahar, The Prisoners’ (Plea Bargain) Dilemma Summer, 1 J. LEGAL
ANALYSIS 737 (2009)
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9 “Courts have been prepared to accept that the existence of a bargained plea renders redundant the need for a
factual basis and consequently have endorsed guilty pleas to offences not known to the law and to offences which
are inconsistent with the facts alleged.” See: Mike McConville, Plea Bargaining: Ethics and Politics, 25 J. L. Soc’y
562, 568 (1998).

10 “Given a fixed prosecutorial budget, average sentences [given at trial] will probably be heavier rather than
lighter if plea bargaining is allowed, because the prosecutor can use the money saved in plea bargains ...to build a
stronger case when bargaining fails - and knowing this defendants will give better terms in bargaining", RICHARD
POSNER, ECONOMIC ANALYSIS OF LAW 578 (6% ed. 2003).

11 “pye to its ubiquity, plea bargaining has become the expected method of case disposition for all parties
involved. Judges, prosecutors, defense attorneys, and defendants all know how the system works, and the system
involves a plea bargain”, Douglas Savitsky, Is Plea Bargaining a Rational Choice? Plea Bargaining as an Engine
of Racial Stratification and Overcrowding in the United States Prison System, 24 RATIONALITY AND SOCIETY 131
(2012).

12 T can’t take the chance”, defendant’s reply to his attorney who told him that a conviction at trial seems highly
improbable. Albert W. Alschuler, The Prosecutor’s Role in Plea Bargaining, supra note 2, at 61, U. CHI. L. REV.
50, 60 (1968).
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Law and Human Behavior, October 2011.

15 Blumstein, Alfred. 1982. "On the Racial Disproportionality of United States' Prison Populations.” The Journal
of Criminal Law and Criminology 73(3):1259-1281.
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"...either go into that courtroom in front of a jury, you're a big, black teenager, they're going to automatically

assume you're guilty, and you'll be facing 41 years to life. What do you want to do? Banks took the plea bargain,
and in an instant his football dreams were replaced by a 6x6 cell".47
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47 See: NBC’s Kristen Dahlgren report, “A former California high school football star, Brian Banks, has been
cleared of a rape and kidnapping conviction that derailed his life more than 10 years ago”, May 25, 2012
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511y Schelling’s game-theoretic usage, commitment means voluntarily binding oneself to a line of action by
limiting one’s future choices. He notes that commitment is strategic; we bind our own behavior transparently in
order to affect others’ expectations of us and ultimately, See: Strategies of Commitment and Other Essays, by
Thomas C. Schelling. Cambridge, MA: Harvard University Press, 2006.
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53 «If one considers that the aggregation of decisions will feedback, influencing the next round of decisions, the
process will accelerate. As differential plea bargains begin to result in differentials in prisons, this information will
influence how future defendants make decisions”, 11 N7yN 525 PP¥20 NI

54 Weitzer, Ronald and Steven A. Tuch. 1999. "Race, Class, and Perceptions of Discrimination by the Police."
Crime and Delinquency 45 (4):494-507.

55 Blumstein, Alfred. 1982. "On the Racial Disproportionality of United States' Prison Populations.” The Journal
of Criminal Law and Criminology 73(3):1259-1281.

56 “Disparities in sentence length and incarceration rates between African Americans and Caucasian Americans
are in part due to the plea bargains that defense attorneys recommend these clients accept”, Vanessa A. Edkins,
Defense Attorney Plea Recommendations and Client Race: Does Zealous Representation Apply Equally to All?
Law and Human Behavior, October 2011.
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S7 «\What seems like a race neutral system on an interactional level can lead to such disparity. While a prosecutor
is likely evaluating cases individually, in the aggregate her incentives likely lead to the disproportionate
prosecution of African American defendants”, 11 N9yn Y5 PP N

58 “Therefore, prohibiting plea bargaining from the defendant forces him to face the high risk of a jury trial
conviction. But since he would have chosen the plea bargain, one could fairly assume that he thinks that the risk
of a guilty verdict at trial is too high. Thus, forcing him to go to trial would be against his best interests”, Thomas
W. Church Jr., “In Criminal Defense of ‘Bargain Justice’, Law & Society Review, Vol. 13, No. 2, Special Issue
on Plea Bargaining (1979).

.186 NYN DY NI 59

60 "I your last footnote, you quote Church's argument that forbidding plea-bargaining cannot possibly be in the
defendant's interest, as he can always choose to reject the bargain. By the same token, one could argue that in any
game context, entering into a commitment, at the outset denying yourself an option that's initially available - cannot
possibly be in your interest, as you can always refrain from exercising the option. Both arguments are flawed, as
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they fail to take into account the fact that one is in a game situation, in which the options available to one player can
affect the behavior of other players. The fact that one-sided commitments can be highly beneficial to the player
making them was stressed by Schelling, and it is considered one of his most important contributions.” 1.07.13,
email from Robert John Aumann.

JPODY PVMIP NVINN NNPY NN TIT NN PRY NYIAY 1PANNY WHWN — NPPAIN NN MSND” NN ToY NmTa 01
122 912X WOww) NP0 ) DY 9IND DY DPIY HY MDD NN XY MIIN VIDN TN L0790 49 MY NVYIAN NPN
DT PINK IMNX MNND 17 NOXY 12 1IN 9IND DY 1P INNN 0N (DI VIVY DI YYD 0P DYDY YW INVYY HINND

INVIIY NNPITIN NPIDNIND TV NNMOYY DI, MNDY NYINTH DY 97N NN NN DPIY ,NNIT YINI .NNNIN NINNND DI
JPPIIN NN MXNT MNVYAN NNNNRD INTWI OV DY .7PNVDNIN NPYN

62 “Given a fixed prosecutorial budget, average sentences will probably be heavier rather than lighter if plea
bargaining is allowed, because the prosecutor can use the money saved in plea bargains ...to build a stronger case
when bargaining fails - and knowing this defendants will give better terms in bargaining”, ,10 nayn 9o¥5 ,93%119 XA
607 Tya.

63 "well, but doesn't this imply that plea bargaining is worse for criminal defendants as a whole, though clearly
better for individual defendants (by expanding their choice set)? And if so can the practice rally thought Pareto
superior to forbidding it?", 60711mya ov.

29



PN SN2 909 VAVN 9 qOY

100



WYY P49

NYNIYN Y MPYNRN NN

A0 VI YY) 70PN PR, PYYI YR MNY XPY;52INY0 Y10 19,117V IHX7 XD

AN AN PITMD,MWYN) .02 NIM DXTY DXITY TPYMIY THDN 27 02T XINN NITYI NNRN NN ONHDY

H¥2 T3 PYSON MRPOY 5Y MPINN ,7VAYNN H¥A NP PONIPN ANININN 39 Yy
YN GPINY MOXPY MPOWN IX MISNN NN MNNR RS NNDYN VIVNN NRIIN
N33 DYDY WP Y $XASNY WPAN AT MNINN .MPIN NNNHN Y PO MNPOY
D29¥9 791 ARYIND 175 MPINN ANTD P PHPVN MXPOY NYY P2 ,MI904
DNV D39¥9 , 051917 DIINONM S92 DIPINA MNY PO MNPOYA NNIDIND NYWIYA
JION MNPDY NYWA NYYN BY 9>INNY DI9YY ,NONIN NNEYE 097201 DIYAN

N9 NN N2NIN DIVOVYNY YIPPAL 119950 2D NN ,¥a87D WP 1YY TUPN MNUN
192 AP HNIDY TN ANINI .LAYNN JE NN NYWIINMI PPV MNPOY YY MPINN
PYOY DININ 1N . D292INN NYIIYA DIIPDNY ,NNAYN VOYND NRIND MPINN RN
NYNY S9¥9 HY INNDN NN HAPY Y 199 DIVAVNI DY DINMP NYNY S D
0903 %9 NDIY N DIVAWNA NYWIY 2999 HY DN PNY NON .NHPNI9N3 PYIVN MNPOYA
PYIVN MNPOYL YINIYN NYIUY DIVN PII19IN NYIVN MINPOYL NYNY Y9¥9Y 755

)

90 MINIYNA NNIPNA TNYY .MPIN AN TTNN NIYVN HY MVIINID NN TNYY
S9N MNNY INNNNN NDI9) NYNIYN Y9¥aY 711

MY NPN .2 MIVDD NYONY MIYI .1 PIPVN MNPOYA NYNIYN S9¥9 .2 ANTPN N
2 TPUMNONN NNOND .1 PPV MRPOY DY OV NYIAND NMIVIVON ) NVIYN
MP91 2NN P2 PYLVN MIXPOY NPV P IWPN .3 NYON MIRPOY DY MPMIN ANIN
TINITING .2 NPV MNPOYL NYNIY IV NTITN .1 IPNND NIYYN DY 995910N NN’ .1
4 DND WY NPT DXIWIN DY MINWN-2T MND) .3 IPNNN NIYYN DY I PINRNR MNND
NININ DN DY NNYN-17 NN .5 TONNDN TN NI DMIYIN DY NNWN-217 NN

MIPON 010 .1 D51DN VNIYN


javascript:ourOpenWin('../lex3/glossary/g_4663.asp','GlossaryWin','width=805,height=700')
javascript:ourOpenWin('../lex3/glossary/g_4663.asp','GlossaryWin','width=805,height=700')

MPMIN D82 5°59 VIVN M OV

1PN N

217959 1IN DNIPNT VLAY MPTHA.NNN NIMI NYIAND YT NN YWY NYTN DIPOW HY NPIYNNN

YNNYNY NPT TRYND RO VONND D912 DN ,NNYN IPVRID) MIAND N IR VONND MDD DYIIND

L 1m0 1N 71IN¥In mMavn 0TRY Y1 ,mMpn 990 DIVWNI
NN PYON MNPOY NYNN AN INY OXPND DXAONNY DYINN DIDIT MNDIND YVIVN

NN Or59 DMVIVWN LAV YN NIDVIY NIRTIN Y MODIANN PTN NMYIDN NYY D1, NOYINNDI
P2 NOIWIN PYV NPOY NN NIDNIN INTIND T2YTH D) 2,97%-3 NN NN MXINI VIVIN

4 9N 3YI0DING ,MYNIND DY DINT DXTHNY NAIPNN NYOINM .LIVNHN NP2 NN DI TTNN

IPPOPN I, MIVIN 1D TPIVIPLNPN NVOWN MITHA DI MOVANN NPV NPOY NMINT MNTIIIN

5 no¥y
NN DDaN VAVNN DY YD555N MINNN N¥D2 NOVINND ,7VAVWNN D8I MPIHIN NN D012
NI DR IDPY? DIWNYN XD DINOVANRN ,DOPIN DX NN NINX DN DIVIVNIN M0 NDANN
NMPLN NPOY MINRXIN TIAY .OYTTNN P2 NNIDNA MMNODNY DIPIN D) MNT NN INYP NPYRD
NINYN Y NV, NPV NMIRPDY NNVIAXT MNTEINNI TNX PN ,NINT VAV NIRNINY DY NN
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1 "Economic Analysis of Plea-Bargaining and Prosecution”, (Oren Gazal Ayal and Limor Riza) in Criminal Law and Economics,
(Nuno Garoupa Ed., Edward Elgar Publishing, 2009) 145-170.

U.S. INT .DNYRI MINTIN DY MODIAN P10 MIYIDNN 96.9%-3 N1I120 MXINI DMYIT97 VAVN *'NI13,2011 DI PO 2
District Courts — Criminal Defendants Disposed of, by Type of Disposition and Offense, During the 12-Month Period Ending
.March 31, 2011

VIVNN YN MYWINNN 97%- MIDIVDINI ,DOPINNN 8%-1 P DINDMPNN DOVAYI DM MPIINI D1IINHDN VIVNN YN 3
"Plea-Bargaining and Prosecution”, (Oren Gazal Ayal and Limor Riza) : Y87 .INTN YW NRXIN 1PN 2004—2003 DY 0197790
in Criminal Law and Economics, (Nuno Garoupa Ed., Edward Elgar Publishing, 2009) 145-170.
APNNM YNNI NPYNNMI NN NVIDININ, D59 DYIDNI NPT NYWIN N 9310 DY YIPI NI DY OOR-51 1IN 4
.2012 ON) )POYN VAYNN MDY
> See: Maximo Langer, The Globalization of Plea Bargaining and the Americanization Thesis in Criminal Procedure,
Harvard International Law Journal, Vol. 45, No. 1.
6 Frank H. Easterbrook, Criminal Defense of ‘Bargain Justice’, Procedure as a Market System, 12 J. Legal Stud. 289 (1983).

7 William M. Landes, An Economic Analysis of the Courts, 14 J. L. & Econ. 61 (1971).
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8 “We observed in the introduction that a large fraction of cases are settled before trial. Our analysis predicts this if in most cases
the prosecutor and suspect agree on the expected outcome of a trial, the costs of a trial to both parties exceed their settlement
costs, and suspects are generally risk averse in their trial versus settlement choice” 171 /ny1 0w .
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15 David L. Weimer, Plea Bargaining and the Decision to go to Trial: The Application of a Rational Choice Model, 10 Policy
Sciences 1 (1978).
16 william M. Rhodes, Plea Bargaining: its Effect on Sentencing and Convictions in the District of Columbia, 70 J. Crim. L. &
Criminology 360 (1979).
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17 John H. Kramer & Jeffery T. Ulmer, Downward Departures for Serious Violent Offenders: Local Court ‘Corrections’ to
Pennsylvania’s Sentencing Guidelines, 40 Criminology 897 (2002).

18T Ulmer, J. Eisenstein & B.D. Johnson, Trial Penalties in Federal Sentencing: Extra-guidelines Factors and District
Variation, 27 JusTicE Q. 560 (2010).

19 Stephen J. Schulhofer, Plea Bargaining as Disaster, 101 YALE L.J. 1979 (1992).

20 Nagel, llene H., and Stephen Schulhofer. 1992. "A Tale of Three Cities: An Empirical Study of Charging and Bargaining
Practices under the Federal Sentencing Guidelines.” Southern California Law Review 66.

21 Michael Tonry, Sentencing Commissions and Their Guidelines, 17 Crime & Just. 137 (1993).
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23 Ulmer JT, Bradley MS (2006) Variation in trial penalties among serious violent offenses. Criminology 44(3):631-670.

24 Jlmer JT, Eisenstein J, Johnson BD (2010) Trial penalties in federal sentencing: extra-guidelines factors and district variation.
Justice Q 27(4):560-592.

25 \anessa A. Edkins, Defense attorney plea recommendations and client race: does zealous representation apply equally to all?,
Law and Human Behavior October 2011, Volume 35, Issue 5, pp 413-425.

26 Shawn D. Bushway & Allison D. Redlich, Is Plea Bargaining in the “Shadow of the Trial” a Mirage? 28 JOURNAL OF
QUANTITATIVE CRIMINOLOGY 437 (2011).
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27 these range of values do not appear to be credible estimates of the probability of conviction for these individuals, despite
the fact that the estimate appeared to have validity at the aggregate level.", .ov

28 "we find that, contrary to the shadow of the trial model, evidentiary factors either do not impact or negatively impact the
probability of conviction, which stands in stark contrast to the impact evidence has at trials.", .0v

“We begin with two models of prosecutorial behavior: (a) a prosecutor who, as social planner, maximizes criminal sentences,
and (b) a prosecutor who balances that goal against a high conviction rate and other personal objectives.”; Eric Rasmusen, Manu
Raghav & Mark Ramseyer, Convictions versus Conviction Rates: The Prosecutor’s Choice, 11 AM. L. & EcoN. Rev. 47, 51
(2009).
30 ¢ expected sentences are regarded as prices the community charges for various offenses, then the prosecutor's behavior is
equivalent to maximizing the community's "profit" for a given level of prosecution expenditures.”, 7 nayn 9y , 015

NWD 9179 NPNAN NNWRIN NIYNN 13 TIYO DY, 177 7379 NYWI 115 MY SINK MTWHN 2N DX 0189 XY ooony 31
;11972 DI9N YV IMTINNN ILYYN - NPNRN ,10 X1 . P2IDI0 AN 289 719902 7110, TD INN 12T ,DIYIN 2N WY N0
.08.12.15
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32 ABRAHAM S. Goldstein, Prosecution: History of the Public Prosecutor - A Monopoly Of The Power To Prosecute,
Encyclopedia of Crime and Justice | 2002.
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33, DYTT8M P2 MPNI MNON YON? %9 HY ¥APN NRSIND MPIN NIMNIVIN AN TINT VIV M9 IY NN
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33 " Within this range it would depend on the relative bargaining strengths of the parties involved.” 7 nayn 95,015
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35 «A settlement that releases resources from any one case will increase the Ri*s in other cases. Thus, the Ri*s that initially satisfy
(4) are not the final equilibrium values because adjustments take place as cases are settled. Moreover, these adjustments raise the
So's in cases not yet settled. | largely ignore these secondary effects in the analysis.” 5 ©»91W NIYN2,7 NIYN D20 , 0T

.10 myn oo 36
37 “Given a fixed prosecutorial budget, average sentences [given at trial] will probably be heavier rather than lighter if plea

bargaining is allowed, because the prosecutor can use the money saved in plea bargains (...) to build a stronger case when

bargaining fails - and knowing this defendants will give better terms in bargaining", Posner ‘Economic Analysis of Law’,
(2003, P. 578).
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1PV MNPOYA DOIYN TINY DIINYNNN A3 S¥8MN - 2 7YV

DT qOP

Year Plea PRVDef  PubDef Conf Pros- pris: Arrest Lodge  Drive P&C Mont %Plea
1996 23 0.78 - 1.00 0.08 0.63 - 0.39 0.39 25%
1997 39 059 0.97 0.22 0.77 - 0.33 0.69 16%
1998 29 0.66 1.00 0.14 0.97 0.14 0.17 0.76 17%
1999 51 0.75 - 0.98 0.08 1.00 0.08 0.31 0.47 35%
2000 50 0.40 0.10 0.98 0.07 0.94 0.12 0.12 0.18 46%
2001 104 0.65 0.16 0.99 0.10 0.66 0.11 0.20 0.49 47%
2002 141 0.63 0.16 0.98 0.25 0.80 0.11 0.26 2.62 56%
2003 143 0.62 0.12 0.99 0.39 0.87 0.07 0.38 7.85 60%
2004 203 0.64 0.25 0.99 0.66 0.89 0.05 0.49 5.24 60%
2005 255 0.62 0.29 0.98 051 0.94 0.04 0.58 2.29 2%
2006 337 053 0.42 0.99 0.29 0.95 0.02 0.74 1.46 80%
2007 131 0.69 0.26 0.98 0.30 0.93 0.02 0.67 1.39 1%

1,506 0.63 0.15 0.99 0.26 0.86 0.05 0.50 2.63 55%

$VOVYNA DNIYN TIIND DINWNNN NN SN - 3 NHAV

Year Trial PRV Def Pub Def  Conf Pros- pris Arrest Lodge Drive P&C Mont % aquitted
1996 69 0.25 0.01 0.99 0.36 0.77 0.09 0.39 0.37 0%
1997 210 0.25 0.01 0.86 0.50 0.90 0.06 0.29 0.24 3%
1998 140 0.26 0.01 0.89 0.44 0.96 0.06 0.29 0.46 0%
1999 96 0.35 0.03 0.90 0.14 0.96 0.12 0.10 0.32 4%
2000 58 0.27 0.17 0.93 0.26 0.81 0.10 0.24 0.33 2%
2001 115 0.41 0.22 0.91 0.51 0.47 0.18 0.28 0.57 1%
2002 111 0.50 0.13 0.97 0.63 0.80 0.06 0.34 1.30 1%
2003 97 0.75 0.09 0.90 0.80 0.84 0.05 0.33 161 5%
2004 136 0.74 0.16 0.88 0.89 0.82 0.06 0.58 1.80 3%
2005 99 0.62 0.27 0.79 0.83 0.89 0.10 0.54 1.54 6%
2006 85 0.70 0.25 0.87 0.67 0.89 0.06 0.69 2.06 2%
2007 39 0.69 0.24 0.76 0.76 0.95 - 0.69 2.18 8%

1255 0.48 0.13 0.89 0.57 0.84 0.08 0.38 0.97 3%

20N NN, YL NPOYL IN LAY NIV NI WMNDN DN NIV, 00PN HY MmIWA 500-5 *

.DXTIN YA INKIN,MINMY PPN YN 0N

NPNT 9N D270 M2 DMIYY DOVIYNI TONND UMY NYPIA NYIANNY 19 DY GRY NIN PIYNN

VNIV NINNNN NNID ,DIPN DI AN NN NP 2 DY TONI YWY TN 1IN NYON MXPOYI

NN NY TN L(OPNN PTN PO 1N DIV TY) NTRININI NYRIIM 2005 NPYNIN NIRN NI9INN OINN

STRONPND 19 OI0 NNTIPN NNNID

HONND UNY N9 09991 HY INUN-29 NN’ .3

VYN 223919 XIN TONNDN DIYY X NNINN .IORNDN WHWNI NYNIYN NININD YTNIND - DYRIN 2DVA

I PPN AONRND WNY NTID NOONDIN IO IWNIYN NIMN DY TINOD DNV INIMY ,INNI IMYNRYNN

L09WN 122 YI0IN WX PON IMNX 2Y TONRNDD NMAND NAVINDTI MIANONN
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VAVYNN NP ,VOVNN NI, DXNWNIN DY DINNN,NIIYN NIDIN DY NN NN THD DY — NV 25va
IN (1) 9O NOYON NIN 120N MHNYNRNIYI ,NPLDIND NPDINT LIVHNI YINIY DINYNIN NIV I AWIN D)

.(0) 9DNND NYYON-IN

(Forward Stepwise 05°9)9X N9t¥a 9N2)) YONN YUNYY P09 Y - 4 NYav

Model Summary

Step
Nagelkerke |Cox & Snell
R Square | R Square -2 Log likelihood
.619 A27 772.592|15
Variables in the Equation
Exp(B) Sig. df Wald S.E. B
440 .009 1 6.835 314 -.821|tel_avivi Step
73.133| .000 1 114.938 400 4.292|jerusalem1 150
1.591 .096 1 2.776 279 464 |centerl
11.649 .000 1 30.822 442 2.455|Judges’nationality
4.439 .000 1 20.050 333 1.490|post_chatibl
5.897 .000 1 20.464 392 1.774|post_chatib2
2.254 .028 1 4.811 371 .813|post_abu_salem
1.004 213 1 1.550 .003 .004 [killed_last_3years
9.829 018 1 5.579 .968 2.285|gender
2.056 .001 1 11.593 212 .721|Priorconviction1
1.513 .032 1 4.619 193 414|Drive
11.182 .000 1 47.123 .352 2.414|Prosprison
1.112 011 1 6.397 .042 107 |Allien#
261 .000 1 21.997 .286 -1.342)Arrest
1.000 129 1 2.305 .000 .000|killed_last_3years2
.000 .000 1 55.030 1.155 -8.567|Constant

VAVNY TONY IN NYV NPOYA INIY DWNI DI NAY NP ,INDY DTN TR0 DY — dWHY 1Hvwa

L09AWNA PHY TN NN NNMNY TONRND NHIANDNIN

Probability (Prison | conviction at Trial)=1/(1+e4)

Where Zi=a+p(Criminal History)i+y (Crime Severity)i+6(Court Data)i+08(Trial Period)i+ei

Y9 T19,0X09UN) YL NPOYL INMNONY DIPINN NIY TIA,AWIN LIVYN MY DIV -¥13971 2DV

,(0) AONND NOD UNYY (1) TONND WY P2 YDIVIDIND WO YSINND AWIN NT TTH .IONRND MIAN0NN

.MPNN) Y9N NONIND DN ,VOYNA TONND WNY NPD NN MIANONM
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MY NNIANDNNY DINVYNI PIY N19¥) D00 NN MRPOYI NWIYN MY 1AW LAYN NIIYNI
yYaY NANI T2 VAVNN X2 TN MDY PPN MXPOYY 525 190N 19N NI2) TOND WY LAVNI DYDY

YV MXPOY 1INV DMWY DINYNI P2 1N ONVP TONNY MIANON

4997 NYMN HY VNN SN0 PN

,(0) TONND NOYON-OR IN (1) TOND NYYON P2 MIYANNI >N D52 Pbi nyv npoya 9oxn DY nvONNN

MH2NONN WoY RON .ePt(1-ePt) ypn m»VoY ePt W y3101n 295 79191 NNYINN RN DY 117PPa

NOMN,TIND DM IN NI TONRND MIANDNN YR ; TONID NNAXN MIANDNN 29 DY NVIN TONND
NI WD NYMIN,50% MIN TORNY MIINONN TYND ; MVP WD

2ePt(1-ePt) = ePti1-ePtl+(1-ePt)I0-ePtl : NN Ayon nomin 72795

AONPY MIANDNN YO NHMN - § N

0.6

2ePt(1-ePt) W90 N7nin
05

L o4

1 ePt 0.8 0.6 0.4 0.2 0

MHINONN NIV MNPNI TONRNY NVIVIDIND MIANDNN IV YNINN P NNWND IWINR 7PV >TD

:NIM J9IND TTHY NIPN YN ,MIY TORNDD NNANN

A i
Pbi=0,1 qwN>, | Ppl eP|_| Z
2ePi(l—ePi) ) n

YTYD DONA DNV 9D, NPV MXPOYI NYNIYI DIYAN NPV IPNNN NIYWN NN — XWNNN ADWA

TN MIYION TINND PYON MIRPOY NYWN DOYIWIN ,TONNY MIANDNN Y TTH2 N1
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YOV MRPOYA TONN WY D99 YONN SUNY - 5§ NYaL

|Pb-ePt|/

Year #Plea %Plea %Prisoned %ePrisoned P Ratio |Pb-ePt| [2ePt(1-ePt)] Period
1996 23 25% 13% 15%  0.87 0.05 0.21
1997 39 16% 23% 28%  0.83 0.14 0.35
1998 29 17% 21% 14% 148 0.10 0.43
1999 51 35% 12% 8% 149 0.09 0.62
2000 50 46% 4% 3% 138 0.05 0.80
2001 104 47% 13% 12%  1.02 0.05 0.25 Intifada
2002 141 56% 24% 28%  0.87 0.17 0.44 Post Chatibl
2003 143 60% 57% 44%  1.29 0.25 0.50
2004 203 60% 78% 61% 1.28 0.28 0.59
2005 255 72% 58% 65%  0.90 0.27 0.59 Post Chatib2
2006 337 80% 44% 45%  0.97 0.22 0.44 post Abu-Salem
2007 131 7% 41% 35% 1.17 0.21 0.47

1,506 55% 44% 42% 1.06 0.21 0.42

DYVOYNI TONN SYWNYI DIIYI) TONND SUNY - 6 NHaV

|Pt-ePt|/

Year #Trials % Trials %Prisoned %ePrisoned P Ratio |Pt-epPt| [2ePt(1-ePt)] Period
1996 69 75% 12% 8%  1.43 0.13 0.87
1997 210 84% 9% 11% 0.78 0.11 0.58
1998 140 83% 12% 11%  1.09 0.10 0.53
1999 96 65% 5% 5% 097 0.06 0.58
2000 58 54% 10% 6% 174 0.08 0.71
2001 115 53% 20% 20%  1.00 0.15 0.46 Intifada
2002 111 44% 35% 37% 094 0.26 0.56 Post Chatibl
2003 97 40% 42% 41% 1.04 0.33 0.68
2004 136 40% 44% 45%  0.99 0.32 0.65
2005 99 28% 59% 55%  1.06 0.35 0.71 Post Chatib2
2006 85 20% 58% 57% 1.00 0.22 0.45 post Abu-Salem
2007 39 23% 49% 56%  0.87 0.20 0.40

1,255 45% 27% 27% 1.00 0.19 0.49

PIN MIYION TON 25%-519,10VN MXPOY NYWIA NYXT NI NMDY NN 2007 NIV 1996 MHv P2
.NPY092) 7NV A¥NI MNININN MIND NYNIND PYON MNPDY NY WA NN NMOYN .80%-DD

60%-52 DYVIVNI YXIINN DIIONIN NYOWN M) 44% NYVN NMIRPOYL YXINNN DIIONNDN NV
IONNID NYSINNHN MIANDNN ,NNT DY NV MXPOYD TN DX NNN OXPON DY NVDN DY NXRIIN 933 TR
91192 1TONIY DXRVYRIN NYIWN 1919 ,41%-5 , NPV NPOY NMNDNY DIPINA VIV INNY NN PNV
T2 YY IN,09VNI 1DPDNN WINONY NI DY DHYD DINWYNRI DINNY NN DY NN NV NIRPOYI
L0OUNN NRXIN NIX NAPYN MPN NV NPOYY

MXPOYI TORNY MIANDNN Y YXINN ,2 DON INKIY NNPND NTRININD MDY NMPNN P2
PY NRDY VYN NN XN DXVIVNI IDINIY INNY NN D957 VYN NYLN

=2 5Y TR PPN PYOLN NMIRPDY IOY P2 PYOT MINRPOYL TORND NIANDNN W TT7 P2 DXNNPN
L0 NYOLN MINPOY NIV PAY DOVHYNII TONND MITIANDNN I TTH P2 DNNNN PN 1N 0.30

PN IR -0.30-5 DY T
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HONNDN TIIN NI DIIYON DY NYN-29 M .4

YITNW TONNTOIYTINND .IOND WY 1) DNAY DXPONN NN DINNIN MDNNDND NN — IWNIN I9WA
DY NNMY,DMWYNIN MY NDINI XY Y9I, WNIYN NIINY NNIN TIND NYOIYN NIDIND YTHDIND WHvN

LONRND WY DY IMOINNN

NMPN ,LAVNN NP2 ,DMNYNIN DY DINN ,NI2YN NN DY NRNDN NN THD DY — NV 25V
TN N XIN 20NN MNWNRNYI ,NPINID NPDINT VIWNI 1INIY DXPWNIN INIY IAWIN 1D VIVNN

SONDND

(Backwards D5n935x H91¥a 9h23) 9ONNN TIINY 750939 91 - 7 1Yav

Model Summary

Std. Error of | Adjusted Model
the Estimate | R Square | R Square R
0.266 0.190 0.244 0.494 |13
Coefficientsa
ed Model
Coefficient Unstandardized
S Coefficients
Sig. t Beta Std. Error B
.003 3.013 .209 .630|(Constant) 13
212 -1.250 -.065 .030 -.038|lambda
229 1.207 .066 .054 .066 [tel_avivl
.000 4.654 .286 .037 A71|jerusaleml
.026 2.240 115 116 .259|southl
219 1.233 .065 .098 .121}Judges’ nationality
.046 2.006 135 041 .082|PRV Def
.243 1.169 .076 .054 .063|Pub Def
.038 -2.083 -137 105 -.220|pre_chatib2
.208 -1.261 -.166 .078 -.099|post_chatibl
.003 -3.004 -1.088 .001 -.002]killed_last_3years
061 1.879 .856 .002 .003|killed_last_year
123 -1.548 -.690 .010 -.016]event_last year
373 -.892 -.044 158 -.141|gender
.000 4.147 222 .035 .145|Prior conviction 1
.298 -1.043 -.053 .069 -.072|Lodge
.051 -1.955 -.099 051 -.099|Conf
.010 2.599 294 .010 .026Allien #
.006 -2.787 -.165 .044 -.124)Arrest
.002 3.155 1.164 .000 .000|killed_last_3years2
17 -1.570 -.606 .000 .000|killed_last_year2
178 -1.350 -.078 .000 .000]killed_last_month2
.041 2.051 .802 .000 .000]event_last year2
.263 -1.120 -.126 .000 .000| Allien #2
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DY) DD LAWNI MNANT TORNDN TNN ND NN NIPT ,INIY PO DTN THO DY — XWHv A5wa

L0AUNI IN PNYL NPOY TONRND WY PIY I YyYNNY

Expected Log(Prison Months | Sentenced to Prison at Trial)=Zi

Where Zi=a+p(Criminal History)i+y (Crime Severity)i+6(Court Data)i+8(Trial Period)i+ei

,DP0YN) NYV NPOYL N1NONY DIPINN NIY TI9)2,09%N NNPN D35 H1WIN - Y1371 AYWA

JONNT TIN NIT TNV IONNDN TN ND P2 O (Sanction Ratio) SR 90NN0N TN MY ONY syNINNn
N DN NMWYI ITNNY,NYVN MIXPOYI DIDVIN WOV IV NTIND TTHN IVIN 19 .VIWNI NN
Y IONNDN TINR N DN DY MRNPN N = (Variance of Sanction Ratio) VSR qonnn 79N

L0OWNI NANN TONNT TN NDD

YTH DN DAV 9D, NV MNPOYI NWIYA DXIYON MY IPNNT NIYWN MND — ¥WNNn 25va

DTN MIYION TINK NYON MNPOY NYWHN DIV ,TONNDM TN NY DN MNY TTH1 N2

SINSIND 1D MNYAV

NPV MRPOYA TONRNN TN DN MNYI YONNDN TN - 8 Y2V

# % # % SR=
Year  Bargains Bargains Prisoned Prisoned Months Lmonths eLMonths Sb/eSt VSR  Period

1996 23 25% 3 13% 3.00 0.48 065 0.75 0.02
1997 39 16% 9 23% 3.00 0.47 049  1.02 0.11
1998 29 17% 6 21% 3.67 0.50 049  0.99 0.15
1999 51 35% 6 12% 4.00 0.57 052 111 0.16
2000 50 46% 2 4% 4.62 0.64 042 162 0.85
2001 104 47% 13 13% 3.89 0.56 039 145 0.13 Intifada
2002 141 56% 34 24%  10.87 0.78 053 1.66 1.34 PostChe
2003 143 60% 82 57% 13.69 0.81 047 165 1.55
2004 203 60% 159 78% 6.70 0.56 051  1.08 0.68
2005 255 72% 149 58% 3.91 0.42 040 113 1.71 Post Che
2006 337 80% 148 44% 3.32 0.41 042 1.01 0.55 post Abu
2007 131 7% 54 41% 3.38 0.46 051  0.97 0.54

1,506 55% 665 44% 5.95 0.53 046 1.15 1.49

DOVOYNI YONNN TIIN DN MNYI YORNN TN - 9 NYAV

# % # % SR=
Year Trials Trials Prisoned Prisoned Months Lmonths eLMonths St/eSt VSRt  Period

1996 69 75% 8 12% 3.15 0.42 049 087 0.24
1997 210 84% 18 9% 2.93 0.41 0.38 1.07 0.34
1998 140 83% 17 12% 3.82 0.52 0.47 1.10 0.36
1999 96 65% 5 5% 6.32 0.62 0.60 1.01 0.38
2000 58 54% 6 10% 3.24 0.48 0.50 111 0.44
2001 115 53% 23 20% 2.90 0.38 042 0.83 0.36 Intifada
2002 111 44% 39 35% 3.74 0.51 0.49 1.07 0.29 Post Che
2003 97 40% 41 42% 4.01 0.51 0.48 1.09 0.37
2004 136 40% 60 44% 4.20 0.52 053 097 0.27
2005 99 28% 58 59% 2.79 0.34 0.34 1.07 1.78 Post Che
2006 85 20% 49 58% 3.66 0.42 044 094 0.54 post Abu
2007 39 23% 19 49% 4.81 0.58 0.58 1.04 0.30

1,255 45% 343 27% 3.66 0.46 0.46 1.00 0.59
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44%-5 5y ,(NIN Y TOND NYYON TONNM) I192 TOND YWNY INWIN LOWNI DOYUNHRIN 27%-2 Yy TIya
ADRD WY INYIN NYON MRPDYL DIYUNNNN

DOWTIN 3.7- WL POYI DXWTIN 6-2 NIN YINNIWI DY WISV TY WTIND A99NN 10NN TN
LowN

;PN 22N PYLON MNPOY MOV P NYOTI MRPOYI TONDN SWTIN DN MNY T P2 ONNNDN
2PN NYLN MXPDY NPV P2 DOVAYNI TONNDN PWTIN DN MNY TT0 P2 OXNND .0.61-2 Iy TN

PN 0.37-3 DY T

Y9150 YHYN N92INA DIIYON DY INYN-29 M .5

MY DXPYRI DY INVINY DINYN DIWNYA DIDHN H21DN WIHIYN NININD JTOIN ITNN — DYNIN 1DV
IV NPDYI IN VIYNI NYYINL D1PNDNY PPN Y 7N2Y IVINT,DO0IUNI) NV MXPOYL NMIDYT

MY NN 5Y DXIPNNT NNY) ,WIYN NN NPT TNXY INNYA-I2O9DTIP JTOIN N9 10 5y

47 ponwNI 2PY1 NDAN) NIV 19

AONND SYNY HIIINT OIPON DY 1IPIND NPT DIVIN - 5§ 9N

16.00

AOKN 'YUTIN Wiy nanin aNn'T

— 14.00

\ wiIyn nnin
\ 10.00
\ 8.00
\ 6.00
\ 4.00

N\ 2.00

w191 0NN 'WUTIN
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47 Perceptions of Punishment - Inmates and Staff Rank the Severity of Prison Versus Intermediate Sanctions, JOAN
PETERSILIA and ELIZABETH PIPER DESCHENES, Prison Journal, 1994, 74 (3), The Severity of Intermediate Sanctions,
WILLIAM SPELMAN, Journal of Research in Crime and Delinquency, 1995 vol. 32.
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DY NNMI ,D>PONN 1Y NDIN) NONY Y9I ,TONNDA NNMIVIN WUNYN NIDINA DYDY NI MYNYND

6 DY AONNN DMV 29 1P NNPND DIPORN 1YL DON WTIN 18 DY TONNY NP 7D .9ONNN TN
.DOWIN

9901 ,ONIN DY Y9050 DIPM Y9051 DIPT DTN ININ DY TONNDN TIN DY O) Y10 19D N0DD YN

MPNNN NIPTN ON 23 HY NINT WNYN DY DN D299 0NN DY NYPY MY OWTIN MPY NITAY W NN

DMYN DX2399199 NNV DPYN JNN GUNRD ,HD10N wNYN NIDIN YTIND 199DV 0NN SUNY NIINY

990N y1oNa

NOPN ,LIVNN N ,DMIYNIN YY DIMNNN ,NH2YN NIDIN DY NHDN NN THO Dy — NY aHva
NIMIN XIN TA0MN MNWNNIYI ,NPIND NPDINT VIYNI 1INIY DINYNIN Y 12WIN 19T LOIVNN

NN

(Backwards 059598 n91¥a 9N2)) UNYN HIINY NP0 D1 - 10 N2V

Model Summary

Std. Error of the Adjusted R Model
Estimate Square R Square R
2.050 0.323 0.334 0.578 |14

Coefficientsa

Standardized Unstandardized Model
Coefficients Coefficients
Sig. t Beta Std. Error B

.180 1.341 743 .997|(Constant) 14
281 -1.078 -.027 123 -.133[lambda
.020 -2.335 -.089 263 -.615|north1
.023 -2.281 -.061 152 -.346 tel_avivl
.000 7.213 192 197 1.418(jerusaleml1
.004 2.908 107 .268 .778|Judges’ nationality
.000 4.736 125 132 .623|PRV Def
147 1.451 .038 .233 .338|post_chatib2
.048 1.982 .053 .236 469 |post_abu_salem
246 -1.161 -.108 .003 -.004 |killed_last_year
.004 2.859 247 .018 .052|event_last_year
321 993 027 140 .139|nationality
.016 2.419 327 .027 .066 |age
.002 3.078 072 .346 1.066 [gender
.000 3.525 .087 144 .509 |Prior conviction 1
.021 -2.316 -.055 .207 -479|Conf
.000 5.236 146 149 .781|Pros- prison
.000 3.828 170 .050 .193|Allien #
.000 -6.305 -.168 181 -1.140 |Arrest
.000 4.046 141 .000 .000 |killed_last_3years2
115 -1.576 -.041 .000 .000 |killed_last_month2
.014 -2.469 -.331 .000 -.001|age2
189 -1.316 -.058 .002 -.003|Allien #2
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IN2Y DYNI DD VIVNI MNAXN WNIYN NIDIN NPT ,INIY MDD DTN THD DY — XYY 25w
NN P2 ondn (Sanction Ratio) SR w995 nwryn ony 2vin ,0owNd 15N IN NYL NPOY2

L09WN 1D NANT WY PIAT POY INNY VNIV
Expected (Sentence Severity | Conviction at Trial)=Zi

Where Zi=a+p(Criminal History)i+y(Crime Severity)i+&(Court Data)i+8(Trial Period)i+ei

Y171 ,0°09¥N) NIV NPOYI NMNDNY DIPINN IN2Y TI9I2,)AWIN VIV MV DI - Y3970 AYWa
.VSR nvrniyn on> mnvd TNy nunyn »Myo
DN DY IHINNPN MNY ,NNPNL DPWRIN NMDIZIN MY = (Variance of Sanction Ratio) VSR

20AVN DYNID NAX TNV WNYN NININ PP I ¥HIYND NININ P2

YPH DINI DNV 29D )L MRPDY NIV DMIYIN MPADY IPNNN NIYWN NN — 2WINND 2OWI

TN MYION TINN WO MNPOY NPWN DYV 99157 WIYN NN YV DN NINY TTH2 N2

SHINYIND 1299 NHaL

POV MRPOYA NYIYN DN MNYI NYNY - 11 1YL

Year #Bargains % Bargains Sb eSt SR VSR Period
1996 23 25% 4.08 417 0.98 0.15
1997 39 16% 3.84 4.23 0.91 0.21
1998 29 17% 3.64 3.63 1.00 0.28
1999 51 35% 3.38 3.52 0.96 0.19
2000 50 46% 3.01 3.27 0.92 0.17
2001 104 47% 4.19 3.90 1.08 0.33 Intifada
2002 141 56% 5.93 5.06 117 0.42 Post Chatibl
2003 143 60% 7.88 5.35 147 0.72
2004 203 60% 6.83 5.88 1.16 0.37
2005 255 2% 5.17 5.43 0.95 0.22 Post Chatib2
2006 337 80% 4.56 491 0.93 0.17 post Abu-Salem
2007 131 7% 4.96 4.54 1.09 0.32

1,506 55% 5.29 4.92 1.07 0.33

DOVOWNI NYRYN TN MMV NYNY - 12 NHAV

Year # Trials % Trials St eSt SR VSR Period
1996 69 75% 3.40 3.32 1.02 0.29
1997 210 84% 3.27 3.39 0.96 0.26
1998 140 83% 3.55 3.37 1.06 0.23
1999 96 65% 3.26 3.28 0.99 0.18
2000 58 54% 3.16 3.13 1.01 0.23
2001 115 53% 4.17 4,22 0.99 0.19 Intifada
2002 111 44% 5.01 5.12 0.98 0.17 Post Chatibl
2003 97 40% 5.64 5.52 1.02 0.21
2004 136 40% 5.63 5.67 0.99 0.22
2005 99 28% 5.49 5.35 1.03 0.20 Post Chatib2
2006 85 20% 5.25 5.43 0.97 0.13 post Abu-Salem
2007 39 23% 5.39 5.23 1.03 0.22

1,255 45% 4.35 4.35 1.00 0.21

130



MPMIN S8 5759 VIYN Y OV

21%-52 DOVOVYNA NYNINNT NYNYN NN DM (5.29) )LD MXPOYL NYSINN NYIYN NI
Ty 1-n 7 7PN SR nemyn ond ,NNT OY )W NIXPOYY 9N D NNN DX DY NVON DY NTHON)
10%-5 DY DIP YXIMNI GPYNY 19IND ,MINKDY DTRDINPND I1N9 OV 799 9ayn Ny [, NTRDINPIND
A9 DYDNY D291 PN PNV MXPDY 19IYY DNYNIY WIYD NININI
V2PN NV MIRPOY NV P NYON MXPOY D150 WHYD NN DN MNY TT1 P2 ONNND
MNXPOY MY P2Y DO0OYNA 591N WHYN NN DN MNY 110 P2 OXNND PN DN 0.24 5 DY 10y

.=0.60-2 DY 10, PN MDPHY NN )WL

MPON 010 .0

9N DNVP NWNY YIYAT NANI T ,NMAXN VIAYNI NINIIN NN TN 0 MOPWN NYVN MXPOYY 935
PAYPMIN D82 ODH9 LAY TMIINNHD MDIYN NNSNNN NNN IOV MNPDY 1IN DMV DINWNI Pa
MNPOY 72295 .NWNYI DXIWIN NN NDPTHIN NYIYN NN NPNNN PYON MIXPOY NV NOOYY NN
L0AVNN DN NYNIYN NN MPININ NYLVN

NTNIND OXTTH,PDINT DY DMV DIDTIN NIV IAVIN NI WP DV INYP NN TIMNY IN WYUND 1D
NTNIND DDA WNY DN DITTN .VAVNI NNANN NYWIYD 59T NYNIYN P ,0MI)T DIPINI NYNIYN ONd
DMNNN DNPY . PNYOLN MXPOYL DNV PAD NYIYN YWD DMWY PIV IWPN N1NIADI NWIYN IO
M2YN NPINNN NHORNN NN )INAD WO, 03NN IHONI 1NV DNV IDNY 0NN NIIYNY (DINDPR)
AN N2V NNIRNNN DTN NN 2NY NORYI NPNNOND P2 NNYNDI MINONNDD NNV NPNIRNNND

LIVNN NP NPIDNI NN Y 29D ,NYOIYN NPITHI NIDNM TINNVLIL MDIN-IN DY NMPNI ,NINPA
NV OV ,PINKRD NNIY NAIPN .OMNYN NYOIYN MY NMYY NON ,DX0IWNN TIVN NPT )POYN
,INTIPN DNNID TN NI YOIV WO XON .YV YYD DT NN ,NYIYN NPITHNI NP NNV
NMPNY IMITPY NPNIV NN N2 NINN NYRIYN NN ,TIV) INT .IYNIYA NINNNN NNPN MDY 1R
,2007 TV 77%-235 1996 MWA 25%-511 N2Y YT MYIIN TINN NYON NMIRPOY MY ,NWNYa NINNNN
WNYN NPT NOPNN 9N

12192 .IWNIYN NPTNI DMIOWI 1012 M TPN NIV MINPOYL NPNONY DIPONN 2D NN, TIN NN
VNIV NN YINA ,0AVNN N2 IPMNNY DOPIND YHN NIAYND NNDNN NN PYN WY DN M
S0AWNT DN MPMINY NN N9INY NI TION TPONNA I2ITH .DMIVNIN Y2PY DIV

NWNYN DN ,709WNN D87 59 DY 1T PN PN PN DINYN NYNIYN DN Y TTHIIDIPNNY DNIPYN

PP NNV (VAVNI TNND NN PNV YUNYN NIMIN PAD NPOYI DIOINY WHIYN NININ P2 ONd)
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,DO0AWNA NYIIYN NN OOMDPR DMPWN NIRNINI NINYNT NN PN ,0AVNI NYWINDY MI1INDNY
92YD NYIYA NINNNN NNPNA NOY NYNIYN DMWY RON . PIYON MINPDYL DNI2NN NPNY DN DN 1oV
10AYNA NYIIYN NNIN X INNN NV MRPOYL NYNIY NN 7O XV, THND

YA DPONI MNY NIV MNPOYI NYNIY DY PP PO NMINPDY MOV P NIV WP IWNI
MNXPOY NYY DY NX2PN DIIXIND INYD) NYON MNPOYL NWNIYN MY DY DI TTHN : DINVT DININND
TMOY2 PWOVN MRPOY NYYA NMIYN A PIN MIWIR TWP DY WIANNN 2T ,PNANI RN DN THRY PNYON
,PN210 19IN2 KOV 4N, 1PDDY DIANIND INKND) DOVIVNI NYIIYN MY YT, NINT NNIYY ; NWNIYI DXIyaa
MNXPOYI NYNIYN MY NMOYN IR IDOINY DN VIYNI DY KD ,TI90 .V NMINPDY MY DY
JPPYAN D7 IMINOD DY TN 210 NAWHONNI 1T NN D) )IYON

SV NMOYUD NN 26%-I1 ,0°09¥N2 NXPY DINYNIN NYY MANIL NDY 1996-2007 DIV I PIND v
NPYN DY POV .95%-D DV NI NN 780%-21 NOY PNYVN NMIRPOY DINDWNIN DY NNMN N 93%-D
NN D32 NN NPV I NI MDY .TINDINN 7PIMNIDN T DY NEPY DNDWNIN MYV NMOYN YN
NN OMINN DNPNYI ,0XNINDT ; PTN MYIDN TINND PO MXPOY NV NOHYN NN NNIND
AN 29 92¥0 .LOWNN TIY NN NNIDNY YINY DILINI DV DYINN DY M1 W 48 Lawnn
47 190 MRPOY NIIY NTTIVA TNDNN PNNDN SWUNRI NPITH D

DYNYRIND MNT WY, DX0AVNI DNRNY NN INMD 1IN TWUR DIDWYNI ¥ 1D DI TINNNY RIN YNNI
, TN 15%-52 PNNN 7PN OMDY NYINY Y0550 WNYN DN IX DMV PT I DY NXY TUN
259 20 P2 OMYY 1) NIONN NN L (PN XD 19IND M GR) TN N1 NN IIONY MIINONN
(09N ORI PYNY DAY 1IN TUN DINYNID TONN 3> 110-5 HYW YXINND TINN) TONN 7> MND

IRV DI HY WIDNN DV D097 PONA DYNID TN NIWNN MDTN XD D NN MDY DY I NN
SV YAPPY YTIN PN KD ISP 7P XD DN AN DUNIN IN IPMNY T2 NN D097 TPYNA MO
2Y NNN,TPNDNN PNNON NITA AN 29D NN WNRND T YT XD - YTIN 7PN DX DI, NI INY
Y2) NO¥INN MDTN HY DN NPV : N ,0°WN DMNDN DXDIVINR NNIYNRD NDAN) NYON MN
N2Y0N (NNNAN MINAN D37 IN) NYINY PVIVWN TONN IMV ,TPONN MIMNN ,NNINRD 1PN YIND VIVNN

MIVN DY NAYPNNI MPNX NN NMOYN DY NYIYL DIV NYIYI NIIND /RNY MYYIND MYV

48 Blumberg Abraham. S., The Practice of Law as a Confidence Game: Organizational Cooptation of a Profession, 1 L. & SOC.
REV. 15 (1967).

Y IPNN SNINNYN ADAN NT NN NINIY 7PN WP VDI TIND 7PN DT NIV VAYNN NI NNPY NN OSTHIRIYS .../ 49
02V VIIPIAN NMIDNVY 12T NT PNV NPDY NIV MPOY HY DIOYITA DIVIVND NVINPINN 1NN INIIN 19 DY DOYIVN
927 ND Y2INN,NT NN MYYY 910> XD NI D8N RD DY ONX NP 1N IR NIRY IR DT XN 1237 050 DPDY D3I
NNPNY YPYIN TN T 20 NYNY N2IVND 11 /M9 7.7 TYNND 51D Y NI ANNNY VDI D 95 D DT AN TN

.3.04.16 2 NYI2 DT PT,TNDNN DNNON
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92017 NMDN INND DINDPYW DM2DN ,DINNNND DIINN DM2DN NYDIV PN NYXIIN NVTINDNY NON
Y PPN Y

NYV MNPOYI NYNIYI DY 1°2) PYOVN NIRPOY NYOY P2, 1M1N9D2 JNA) DIVY WP MINPITIRD
MNPOY NI NYINY DNWN DXTTHN P2 DORNNN THO DY NINAY,DMYT DIIMAN YY1 D¥POXNI MNY
79 PN DOXVAVNI NYIYN MY TTHY ,THN VNI NPITIN NPNDD DY VIONND NYPY NIN .NWON
1) 7991,09°992 DINWNI DY NXOT WY NIN MIVAN 972095 90NNY DN T0NT9 .01 TAN TVNID
NI N0 NN D) POINY
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970N WHYN P2 DXIYHN NI NIPNA (MDD 129 PINNY MY P DITON DX PN DVY ,1IN)N2
199Y 1991 ,71NINN NN 129N NYON MXPOY AT 9IDN DIV DITON DIDVT) PN VAVNI WNYD
MRPOY NYY D) 1991,7TOND NN PMYHYN NOPN NND TN 1PN KD DN DXV DYPINIA D) DNIN
AOP WD ON DT NYOVN

MINN DIWNYY NYOOVN NMINPOY NPV 2PN DVT) ¥ 1991197 NYIANN YANWN I3 9NV D) o1
LIYNL WNYN P2 DXIYINY (NN ON) IRPY R¥NND DINN D17 D200 TIY HY 2IWND IWIN)Y .7TON
NTTNO MIVON NNOYN DXYY NINY DY TN NV MITON2 51T DAPNa DNLPY DMINN ITON
N T ¥, 0TIP NNTNI XDYYONNINN IPNNM YA NIWY NYDIN DY NINIADY,NWNIYN YA DY NIDVPMIIN
NI, NYTN MMNNON DY NPNIAD TITID0Y 11D XD DIV NIPN DI2),INN 1201 DI OV 71T PN DN
MOPN NN PN ,NYIYN IV NN TIIND ,INY MOONIWN DT INSD ,NDI02 DY, PNYIV MIPN N9
JIPYMIN D82 LOVYNN

,DINN NPNYIAD NN NPND DD NPRY ,TOYHYN-TN NOMN NN NNSNI XD 2D G, 0100
D) DNYY AN, NIYNIYN MY MDY PNYON MXPOY NYYA NMOYN P2 WP T2 IPNNN NIYYND
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Riza) in Criminal Law and Economics, (Nuno Garoupa Ed., Edward Elgar Publishing, 2009) 145-170.
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DA NN DT RIS 12979 1M T0yn HY 1ImI0NIHN NVITOIRNN 1NIY NPTY NPOYN ¥, 751 NN
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7v . the inquisitorial principle and the principle that the court’s verdict and sentence must reflect the defendant’s
blameworthiness (often called the Schuldprinzip or “guilt” principle). Under the inquisitorial principle, German
judges have a duty to investigate the material truth in a criminal case. See: Weigend, Thomas and Turner, Jenia
lontcheva, The Constitutionality of Negotiated Criminal Judgments in Germany (January 7, 2014). German Law
Journal, Vol. 15, No. 1, 2014; SMU Dedman School of Law Legal Studies Research Paper No. 180.

8 Frank H. Easterbrook, Criminal Defense of ‘Bargain Justice’, Procedure as a Market System, 12 J. Legal Stud.
(1983).

2NN NYNN 9 AN, POY MNP PIND NYNL 1T 5 PN .NPITHNI PNY PO MNPOY WaNY D 19K nonwn 9
DMWY MYSM NN ¥ 79 5y . 1PVIDY NP MWD Nyn Nipdoon Yy mywin

DWRY ORYA TPNINY NHHIN MR M MON .VAYNI INNWYNR NNIINY RO WINY ROY DYNI IXIT MOND NPIN NN 10

YN PMNDY,INNNY NPNRI XN 1T NPRIN DY NHYNND D) INIT DA PHNI DURIN .MV NN MTINDN YIDND
.30 PAD 95 72YN INNYKN DY NN DV TInyD

LAYT TWNRI” INT.NTI NDIN DN T¥I NI XY TX,YXIA XIW NYYNI MITIND NORY NN INRIYI DIVNIN KW NDXINN 11
VNYN Y IRIIND YINNIT T ,71772 VTYN NN NRNIND DIXNYD ,1MOND WILY M JYW INKTIN NN 9P NYT 9P DIV PN
.38 NIYN LYY 121 INT 7.2 DINI DN DITTNN I

12 «“Therefore, prohibiting plea bargaining from the defendant forces him to face the high risk of a jury trial
conviction. But since he would have chosen the plea bargain, one could fairly assume that he thinks that the risk of a
guilty verdict at trial is too high. Thus, forcing him to go to trial would be against his best interests”, Thomas W.
Church Jr., “In Criminal Defense of ‘Bargain Justice’, Law & Society Review, Vol. 13, No. 2, Special Issue on Plea
Bargaining (1979).

NIV PNDT JY INNY DUNID 9N OX 09X .90 5P WY HY NNODN MIAPY N1 INTINDY NON D NN MY 13
INNY DYNIN JY NOIR NYVLM 12 YNAT RO DUNIN DY PNY ITYNI NMDTN NHNNDNA JPDY 1NN 1T NON YITH 7 T0N NNDNI

,2002) PNODNA NWNIY ,DMN-T1) 1IN, IMN DPINHD K2Y PNNIDTI NYNS DYNID NOPNA TIND NINNY DIWND P NMDIN DY
2158 Tya ,("PMDIZNAY MOPYT ININ NYAPY NTIAY
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14 Amwran NMYNN P77 9Y PITY N NOWY 910U PYY DUNI HY MY NN 21999

DYRNIN DIVYN NN YHTNY DIV TOINL D¥ININD )YV NMIRPOY VINIWN MR T 199D
DMWY NON DMIYND . 1DIDNM IO LAWY NDVITVIN DYNIY NNPN NPV NINPOY . PP NN DNNND
DN DY, MINKX MDANN 51200 N OINSY NPND OINDY 0N 199NN, TP 29 DY NPOY PIYND 195
DYOMINN DY DT MVIAHY ND 1D ON NNNN 1 ,0MYNI DNIN INAY .IN T2 WY WINY DY N
DN YYIND NDINRND DY IMN YWD PN 199, T0IMa

DXANVNNY NN TOD N2Y0N .AWNIYA NINNNY XPNT MINOAND NV NINPOY 250 95NNV 295

NG DYTIAY,09WN2 NYONND 7PN NN PN NN DIVANI NV MXPOYN NIRYIND DMIINNYNN

VAYN NNV THNR NNIIND O DN NYIYA NN 15,971 1NN MO NPDYY D01 DPYNIN
IN TNWYN PYDA NIINNY 79 YTIN NIN IWNRI G ,DNDIYINI PHNNY ¥2INY ONTI PPV MNPDY DY

VIPI YIND INTI DD DXARWN IWITI LAVNI NYYIN PYND POY IV 1NN INMRY DIDA KDY INIDIN
AUNRND IWANNY PTY DWNIN 167ma) NMANDNIY YTV XKINYW PP DIMIYINI PHNNYY N NPPTNI

17 4my 9mn waw nywana yononb
9% NAMAY YNHYN NIMIND NN NPDY PTIND MUY DUKI 1O MNPDY TINYY 1) TN 129
G TN DN HND ,DAWNY NI NNDY PIPINY INID WPV MNPOY 7YY 1970 119 X919 109wna
DXTYN NN DMIVY TN WY PR, DAWN 19 5y NTIN DIDTYN NMPON NPOYY DITTEN MY TN

JPAWAR DY 7NN 1 NNONNY

14 "Denying plea bargaining puts the poorer defendant in a double bind in this respect: On the one hand, the use he
can make of his procedural rights within the trial apparatus is extremely limited in comparison to the wealthier
defendant; on the other hand, in a world without plea bargains, where "realization™" of these procedural rights is
contingent upon entrance to the trial arena, he is prevented from improving his position by "trading" on these rights
outside the trial arena.” See: Talia Fisher, The Boundaries of Plea Bargaining: Negotiating the Standard of Proof, 97
J. Crim. L. & Criminology 943 (2006-2007).

15 “Given a fixed prosecutorial budget, average sentences [given at trial] will probably be heavier rather than lighter
if plea bargaining is allowed, because the prosecutor can use the money saved in plea bargains ...to build a stronger
case when bargaining fails - and knowing this defendants will give better terms in bargaining”, 37 myn »y5 M9 X

16 “puetoits ubiquity, plea bargaining has become the expected method of case disposition for all parties involved.
Judges, prosecutors, defense attorneys, and defendants all know how the system works, and the system involves a plea
bargain”, Douglas Savitsky, Is Plea Bargaining a Rational Choice? Plea Bargaining as an Engine of Racial
Stratification and Overcrowding in the United States Prison System, 24 Rationality and Society 131 (2012).

17 T can’t take the chance”, defendant’s reply to his attorney who told him that a conviction at trial seems highly
improbable. Albert W. Alschuler, The Prosecutor’s Role in Plea Bargaining, supranote 2, at 61, U. CHI. L. REV. 50,
60 (1968).
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“The Protection of the Innocent from conviction is a central theme of the law of criminal evidence... The

importance of protecting the innocent from conviction is not justified only on the basis that it will produce the best

social results”. Adrian A.S. Zuckerman?2

23U 197 N PITEN MM 19N Sy nanany 18

19« .despite the common view to the contrary, the institution of plea bargains may not improve the well-being of
defendants. Absent the plea bargain option, many defendants would not have been charged in the first place. Thus, we
can no longer count on the fact that plea bargains are entered voluntarily to argue that they are desirable for all parties
involved”, Oren Bar-Gill & Omri Ben-Shahar, The Prisoners’ (Plea Bargain) Dilemma Summer, 1 J. LEGAL
ANALYSIS 737 (2009)

20 «Courts have been prepared to accept that the existence of a bargained plea renders redundant the need for a
factual basis and consequently have endorsed guilty pleas to offences not known to the law and to offences which are
inconsistent with the facts alleged.” See: Mike McConville, Plea Bargaining: Ethics and Politics, 25 J. L. Soc’y 562,
568 (1998).

2w pran w21

22 ADRIAN A.S. ZUCKERMAN, THE PRINCIPLES OF CRIMINAL EVIDENCE 125 (1989).
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.http://www.atzuma.co.il/evidence

24 see: Brandon L. Garrett, Convicting the Innocent: Where Criminal Prosecutions Go Wrong (Harvard University
Press, 2011), 232 maya.
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27 "High-performance organizations and economies work on the basis not only of material interests but also of Adam
Smith's "moral sentiments.” (1759), Well-designed laws and public policies can harness self-interest for the common
good. However, incentives that appeal to self-interest may fail when they undermine the moral values that lead people
to act altruistically or in other public-spirited ways", Bowles S., Policies designed for self-interested citizens may
undermine "the moral sentiments": evidence from economic experiments, Science. 2008 June 20.
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29« aninnocent person may have an aversion to lying so that he would have a greater reluctance to plead guilty to
an offense than a guilty person. This can be interpreted as imposing psychic losses on a guilty plea for an innocent
suspect... and hence increase the likelihood of a trial”; 173 mya ,7 nyn 95,015 W)

30 Gene M. Grossman & Michael L. Katz, Plea Bargaining and Social Welfare, 73 AM. ECON. REV. 749, 752 (1983).

31 Scott Baker & Claudio Mezzetti, Prosecutorial Resources, Plea Bargaining and the Decisionto Goto Trial, 17 J.L.
Econ. & Org. 149 (2001).
.(2005) 1 (1) NY ©XVAYN 7N NMYI NV ITON” HNIN-9T) TIN 32

33 “When defendants may differ in their aversion to risk, the prosecutor may be unable to distinguish an innocent, but
highly risk-averse defendant from guilty, but less risk-averse one”.7 nayn 9¥5 075 WA
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Samuel R. Gross, Kristen Jacoby, Daniel J. Matheson, Nicholas Montgomery & Sujata Patil, anxna »wn 2axnn
DMPN VP59 Exonerations in the United States 1989 through 2003, 95 J. CRIM. L. & CRIMINOLOGY 523 (2005)
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.27 /1y ,(2009) 115 V5 DYIWN

36 Russell D. Covey, Mass Exoneration Data and the Causes of Wrongful Convictions (Georgia State University
College of Law, July 08, 2011).

37 Despite the fact that approximately 30% of the nation’s 318 wrongful convictions proven by DNA involved a false
confession, admission, or guilty plea, certain laws still do not permit access to DNA when the defendant originally
pled guilty or confessed to the crime. See more at: http://www.innocenceproject.org/free-innocent/improve-the-
law/fact-sheets/access-to-post-conviction-dna-testing#sthash.GiPn9kbY .dpuf.
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39 HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION (1968).
40 Gary Becker, Crime and Punishment: An Economic Approach, 76 Journal of Political Economy 169 (1968).

41Alon Harel & Uzi Segal, Criminal Law and Behavioral Law and Economics: Observations on the Neglected Role
of Uncertainty in Deterring Crime, 1 AM. L. & ECON. REV. 276, 295-297 (1999).

42 A Mitchell Polinsky & Steven Shavell, The Theory of Public Enforcement of Law, in HANDBOOK OF LAW AND
EcoNnomics vol. 1 403 (2007) .
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“Has anyone coerced you to plead guilty,” I would ask, and I felt like adding, “like

thumbscrews or waterboarding? Anything less than that - a threatened tripling of your sentence
should you go to trial, for example - doesn’t count.”89
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Trial in the Shadow of Bargaining

Yosef Zohar

ABSTRACT

The classical theoretical model - “Bargaining in the Shadow of Trial” - that has
gained prevalence in the law and economics discourse, predicts that the likelihood of
conviction at trial and the likely post-trial sentence largely determine plea bargains.
Accordingly, trials both set desirable benchmarks and cast strong shadows. These
shadows ensure that plea bargains allocate punishment fairly, in the aggregate and in
particular cases. Therefore apparently, plea outcomes already incorporate the value of
trial safeguards.

According to the theoretical model - “Trial in the Shadow of Bargaining” -
developed and presented in this research, in practice, the opposite occurs. More than
plea bargains mirror the expected trial outcome, trials are conducted in a way that
encourages plea bargains to be the prevailing method of case disposal. That is to say,
more than pleas are bargained in the shadow of trial, trials are conducted in the shadow
of (the need to) bargain.

The model analyses the effect of plea bargains on the prosecution and defendants',
an effect that Posner describes in his book ‘Economic Analysis of Law’. The model
proves Posner’s conclusion that plea bargains do not lead “to reduced sentences”,
because the prosecutor can use the money saved in plea bargains ...to build a stronger
case when bargaining fails - and knowing this defendants will give better terms in
bargaining.

The notion that trials and plea bargains mirror each other is the basis for
understanding that the plea bargaining phenomenon creates Feedback-Cycle dynamics:
the micro level interactions involved in plea bargains aggregate into a macro level social
phenomenon, and in turn this macro level phenomenon influences the micro level
bargains.

Once a cycle of bargains has begun, it has a self-sustaining momentum. This means
that even the slightest preference for settlement over Trial, could lead to almost total
use of Plea Bargains in any legal system that will allow this method of case disposal.
This process might cause the deviation of both the trials and plea bargain outcomes
substantially from the culpability of the evidence.

In Germany for example, which about 30 years ago was referred to as “Land Without
Plea Bargaining", by the American comparative law scholar John Langbein, today a
substantial part of criminal cases, especially in white-collar crimes, are resolved
through plea bargaining.
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